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Konctutyumonnsii  Cyn  Poccuiickoit ~ @enepauun B COCTaBe

npeacenarenscrpyromero — cyasu .M. /JanunoBa, cyaei JI.M.JKapkoBoii,

I A Kummna, C.M.Kazanuesa, M.1.Kneanaposa, H.B.Cenesnesa, B.I'.Ctpeko3osa,

C yyactuem TnpencrtaButens rpaxaannHa B.B.KocteimeBa — amBokara

H.A.OnumakoBo#, nocTosstHHOTO mnpencrasutens [ocynmapcrBeHHon Jlymbl B

Konctutynmonnom  Cynme  Poccumiickoii  @epepanun A H.XapurtoHoBa,

nojsiHomoyHoro  mipexacraButens  [Ipesumpgenra Poccuiickont  ®Depepanuu

Koncturyunonnom Cyne Poccuiickoit @enepannu M.B.Kpotoga,

pYKOBOACTBYsACh cTatbeil 125 (uactb 4) Koucrturyuun Poccuiickoit

denepanuu, MyHKTOM 3 4acTH MEPBOM, YaCTSIMU TPEThEM M YETBEPTOW CTaThU 3,

MyHKTOM 3 4acTh BTOpOMl cratbu 22, crathsimu 36, 74, 86, 96, 97 u 99

denepanbHOrO0  KOHCTUTYHHOHHOTO 3akoHa «O Konctutymumonnom Cyge

Poccuiickon @enepaunmny,

paccMOTPCII B OTKPLITOM 3aCCAaHUN ACJIO O ITPOBEPKES KOHCTUTYIITMOHHOCTHU

nonoxxeHuit ctateu 82 YIIK Poccuiickoit @enepanm.
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[ToBomoM K paccMOTpEHHIO Jena sBWJIACh Kajnoba TpakIaHUHA
B.B.KoctblieBa Ha HapylmeHHME €ro KOHCTHUTYLIMOHHBIX IIpaB ITOJIOKEHHUSIMU
MOANYHKTA «B» IMyHKTa | yactu Bropol crateu 82 YIIK Poccuiickoit @enepanuu.
OcHOBaHMEM K  pacCMOTPEHHIO  Jeia  SIBHJIAch OOHapPYKHUBIIASICS
HEOIPEAEIEHHOCTh B BOIPOCE O TOM, COOTBETCTBYIOT JIM ATH 3aKOHOIOJOKEHUS
Koncturyuuu Poccuiickoit @enepanuu.
3aciymaB coobmenue cyapu-goxmamuuka H.B.CenesneBa, 0oOBsICHEHUS
MPEACTABUTENEH  CTOPOH, BBICTYIUIEHHMS  MPUIJANIEHHBIX B 3acelJaHue
npeacraBureneii: ot ['enepansHOro mnpokypopa Poccuiickon ®Penepanuum —
T.A.BacunseBo, or CleICTBEHHOIO KOMHUTETa NpHU NpoKyparype Poccuiickon
Oenepanin — A.B.Tumodeea, or DenepaibHOW TaMOKEHHOM CIYyKObI —
JLI'.ITogropHoii, uccienoBaB NPeACTAaBICHHBIE TOKYMEHTbI U WHBIE MATEPHUAJIbI,

Koncturyunonnsiii Cyn Poccuiickoit denepanuu

YVCTAaHOBHUI.

1. Ilyakrom 1 wyactu BTOpoil cTaThu 82 «XpaHEHHE BEIIECTBEHHBIX
nokazarensctB»  YIIK  Poccuiickon @enepanum NpeaycMaTpuBaeTCs, 4YTO
BCII[ECTBCHHBIEC JIOKA3aTEJIbCTBA B BHJIE TNPEIMETOB, KOTOpPbIE B CHIIY
I'POMO3JKOCTH WJIM WHBIX MPHYWH HE MOTYT XPaHHUTHCS MPHU YTOJOBHOM Jielie, B
TOM 4YHCJI€ OOJBIINE IapTUU TOBAPOB, XPAaHCHHE KOTOPBHIX 3aTPyIHECHO WU
U3JIEPKKA 1O OOCCIEYCHHUIO CIEIHMAIBHBIX YCIOBUW XpaHEHUS KOTOPBIX
COM3MEPUMBI C MX CTOMMOCTBIO: (hoTOTpadUpyrOTCS WM CHUMAIOTCS Ha BHJIEO-
WM KHHOIUJICHKY, IO BO3MOXKHOCTH OTICYATHIBAIOTCS U XPaHATCA B MeECTe,
yKa3aHHOM JI03HaBaTelieM, CJIeJ0BaTelieM, MPU 3TOM K MaTepuajiaM yroJOBHOTO
Jena TpuoOmaeTcss JTOKYMEHT O MECTE HaXOXKJICHHS TaKOro BEIIeCTBECHHOTO
JIOKa3aTeIbCTBA, a TakKKe MOXKET OBITh IPHOOIIeH oOpaser] BEIIeCTBEHHOTO
J0Ka3aTeNIbCTBA, JTOCTATOYHBIN JUIS CPaBHHUTEIBHOTO HCCIeA0BaHUs (TOIIYHKT
«a»); BO3BpAIAIOTCS UX 3aKOHHOMY BJIAJIEIIbIly, €CJIK 3TO BO3MOXKHO 0e3 yiiepoa
JUTSL TOKa3bIBaHWs (MOAIYHKT «O»); MepefaroTcs s peamu3alil B TIOPSIKE,

ycraHoBieHHOM IIpaButenbctBoM  Poccuiickon @Penepauuu, a CpelcTsa,
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BBIDYUCHHBIE OT pealu3alliM, 3a4KUCISIIOTCS Ha JIEMO3UTHBIM CUET Oprasa,
MPUHSBIIETO PelIeHUuE 00 M3BATUU YKa3aHHBIX BEIIECTBEHHBIX JOKA3aTEIbCTB, HA
CPOK, IPEAYCMOTPEHHBIN YaCThIO MEPBOM JAHHOM CTaThU, IPU 3TOM K Marepuaiam
YyrOJIOBHOTO  Jelna MOXEeT ObITh mIpuoOIieH o0pas3el;  BEHIECTBEHHOTO
JIOKA3aTelIbCTBa, JOCTATOUYHBIA Il CPAaBHHUTEIIBHOTO HCCIENOBAaHUSA (TOAIMYHKT
«B»). CornacHO 4acTH YETBEPTOM TOM ke CTaThbM Mepeaadya COOTBETCTBYIOIIHUX
IOPEAMETOB JUIsl pealn3alydyd OCYUIECTBISETCS Ha OCHOBAaHUM IMOCTAHOBJIICHUS
JIO3HABATEIS, CIAEAOBATENS WU CYIbH.

3asBUTEND 110 HACTOSAIIEMY Jeiry — rpaxaanuH B.B.KocTteues yTBepxaaer,
YTO MPUMEHEHHBIN B OTHOIIEHUM HETO MOJNYHKT «B» MyHKTa 1 4yacTu BTOpOM
cratbu 82 VYIIK Poccuiickoit denepanuu AOMYyCKAET JHIICHUE COOCTBEHHHKA
PUHAJIEKAIIETO eMy UMYIIIECTBA, MPU3HAHHOTO BEIIIECTBEHHBIM
JI0Ka3aTeNbCTBOM IO YrOJIOBHOMY Jelly, 0e3 CylneOHOro pelieHus, YeM
HapylalwTcs 3akperuieHHble B ctathe 35 (yacth 3) Koncturymuum Poccuiickoit
denepanuy rapaHTUy MpaBa cOOCTBEHHOCTH.

1.1. 20 centsa6ps 2005 roma MockoBcko-CMOJIGHCKON TpaHCIOPTHOM
npokypaTypoit ropona MockBbel 1o ¢akty nepemenienuss B 2004 romy uepes
TaMOXeHHYI0 Tpanuily Poccuiickoit @enepanun n1Byx BepTosieToB Mapku «BELL
407» ObUIO BO3OYXIEHO YrOJOBHOE JIEI0 TIO0 TMpU3HAKAM MPECTYIUICHUS,
PEeLyCMOTPEHHOI0 YacThio nepBoil cratbi 188 «KonTpabanna» YK Poccuiickoi
®denepanuu. JlaHHbIE BEpPTOJIETHI, OJUH M3 KOTOPHIX ObUT MpuOOpeTeH Ha
OCHOBAaHUHU AreHTCKOTO JIOroBOpa rpakJaHUHOM B.B.KocThl1eBbIM,
MOCTAHOBJICHUSIMU CJIEJIOBATENS JTMHEHHOr0 OT/ieNla BHYTPEHHHUX JIeJ Ha CTAaHIUU
MockBa-benopycckasi ObuM TpU3HAHBI BEMICCTBEHHBIMHU JOKA3aTEILCTBAMH U
nepeaHbl  Ha OTBETCTBEHHOE XPAHEHHE YIOJHOMOYEHHBIM OpTraHHU3alMsIM
Poccuiickoro ¢gonna denepanpHoro umymectsa. XKamoba B.B.KocteuieBa na atu
MOCTAaHOBJICHUSI TBEpPCKUM  pallOHHBIM  CynoM ropojga MOCKBBI — Oblia
yJOBJIETBOPEHA YACTUYHO: yKa3aB, 4To mepeaada Beprosieta Mapku «BELL 407y
(cepuiinblii HOomep 53605) Ha OTBETCTBEHHOE XpaHEHHE COOCTBEHHHKY HE

NPUYUHUT KakoTo-1u00 yiepda [JOKa3blBAHUIO IO YTrOJOBHOMY €Ny, CYI
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noctaHoBieHneM ot 22 wmaptra 2006 roga mnpu3Hanm JEHUCTBHS W pELICHUS
CJIEIOBATENs B YACTH, KacalolEHcs Mepeladyd 3TOr0 BEPTOJIETa HA OTBETCTBEHHOE
xpanenne OOO «Po/lan M», HEOOOCHOBaHHBIMM M 0053aJl €ro YCTPaHUTh
JONYIIICHHbIC HAPYIIICHUS.

Mexay TeM 1O NOCTAaHOBJIEHHUIO cienoBarenss MockoBCKO-CMOIJIEHCKON
TPAHCIOPTHOM TpoKypaTypsl ropoaa MockBel ot 16 wmas 2006 rona,
MOCYUTABILIETO, YTO  XPAHEGHHE TAaKOTO  TPOMO3JIKOTO  BEHIECTBEHHOTO
JI0Ka3aTeNIbCTBa, KaK BO3AYIIHOE CYJHO, 3aTPYJHEHO M TpeOyeT BBICOKMX 3aTpar,
COM3MEPHUMBIX C €r0 CTOMMOCTBIO, npuHamIexkamuid B.B.KocTeeBy Beproser
OBLT mepenan Ha peanuzanuio B Poccuiickuii hoHa deaepanbHOro uMyiecTBa v 9
utoHss 2006 roma mpuodperen OO0 «Mactep-6pokep». Cynbs IlpecHeHCcKOro
palloHHOTO cyAa ropoja MOCKBBI COIIACHIICA C BBIBOJAOM O HEIEIECO00pa3HOCTH
JaTbHEHIIero XpaHeHusl BEpTOJIETOB U MOCcTaHoOBIeHUEM OT 12 nexkabpsa 2006 rona
ocraBmi xano0y B.B.KocTeuieBa Ha mocTaHoOBIEHUE ~clienoBaTens  0e3
YIOBJIETBOPEHUSI.

1.2. Takum obpazom, npeameTom paccMmoTperus Koncrurymumonnoro Cyna
Poccuiickoit ®enepanuid MO HACTOSIIEMY A€y SBISIOTCA B3aUMOCBS3aHHBIC
MOJIOKEHHS MTOAIYHKTA «BY» MyHKTA | 4acTW BTOPOIl U YaCTH YETBEPTOM CTaThu §2
VIIK Poccuitickont @enepannu, Kak NO3BOJSIIOIIME OCYLIECTBIISTh PEATU3ALUIO
U3BSITOTO B KAyeCTBE BEIIECTBEHHOTO JOKa3aTeIhCTBAa HMMYIIECTBA B BHUJIC
MPEAMETOB, KOTOpPHIE B CHJIY TPOMO3JIKOCTH WM HHBIX MPUYUH HE MOLYT
XpaHUTHCS TPU YTOJOBHOM Jieje, B TOM 4YHCIIEC OOJIbIIME MApTUH TOBApOB,
XpaHEHHUE KOTOPBIX 3aTPYAHEHO WU M3ACPKKH MO OOECIEUEHUIO CIeIHaTbHBIX
YCJIOBUH XpaHEHUS! KOTOPBIX COM3MEPUMBI C UX CTOMMOCTBIO, IO MOCTAHOBJICHUIO
JI03HABATEJISA, CIIEI0BATENS WIH CYAbH.

2. B cootBerctBum ¢ Koncturynueit Poccuiickoit deneparuu npu3HaHue,
COONIO/IeHNe ¥ 3alliTa TMpaBa 4YacTHOWM COOCTBEHHOCTH, OTHOCSIIETOCS K
OCHOBHBIM MpaBaM, HEOTUYKAAEMbIM U MIPUHAJJICKAITUM YEJIOBEKY OT POKICHUS,
COCTaBJISIET OO0SA3aHHOCTh TOCyaapcTBa; mpu 3ToM B Poccuiickoin denepanuun

PaBHBIM 06p8,30M IIPU3HAOTCA MW  3alMIIArOTCA  TAaKXKC  HMHBIC q)OpMBI
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COOCTBEHHOCTH, B TOM YHCJIE MyONUyHAsi COOCTBEHHOCTh — TOCYAApCTBEHHAs U
MYHHIIATIAIbHAs (CTaThs 2; cTaThs 8, 4acTh 2; cTaThs 17, 4acTh 2).

bynyun opHOW ®3 OCHOB KOHCTUTYLHMOHHOTO CTposi Poccuiickoi
®depneparuu, MOpaBO YaCTHOW COOCTBEHHOCTH, KakK CleAyeT U3 cTaTbu 18
Konctutynun Poccuiickoit ®denepannu, Hapsay C APYTHMHU HEMOCPEACTBEHHO
JNEHUCTBYIONIMMU TIpaBaMU M CBOOOJAMM 4YEJOBEKAa M TPaKJaHWHA OIpeesieT
CMBICJ, COAEPKAHUE U NPUMEHEHUE 3aKOHOB, JEATENBHOCTh 3aKOHONATENBHOU U
UCIIOJIHUTENIbHOM  BJIACTH, MECTHOTO CaMOYIpaBleHUs H  o0ecrneynuBaercs
npaBocyaueM. Mcxons u3 atoro craths 35 Koncrutynun Poccuiickoit denepanmu
IPEANKUCHIBAET, YTO MPABO YACTHOW COOCTBEHHOCTU OXPAaHSETCS 3aKOHOM (4YacThb
1); KaKXabIil BIipaBe MMETh UMYIIECTBO B COOCTBEHHOCTH, BIIQJICTh, MI0JIh30BATHCS
pacnopsKaTbCs UM KaK €AMHOJUYHO, TaK U COBMECTHO C APYTMMH (4acTh 2);
HUKTO HE MOKET OBITh JIMILIEH CBOETO MMYIIECTBA MHAYe KakK IO PELICHUIO CyAa,
IIPUHYIUTEIBHOE OTUYXKJICHUE MMYILECTBA [JIsl T'OCYJAPCTBEHHBIX HYXKJ MOXKET
ObITh MPOMU3BENCHO TOJIBKO MPH YCIOBUU TPEABAPUTENHHOTO M PaBHOLIEHHOTO
BO3MeEIIEHUS (4acTh 3).

B npuBenennbix mnonoxenusx Koncrtutynum Poccuiickonn ®enepannu
BBIPAXEH, 110 CYTH, OJUH U3 OCHOBOIIOJIATAIOIIMX aCIIEKTOB BEPXOBEHCTBA MPaBa —
OOIIeTPU3HAHHBIN B LWBUIIN30BAHHBIX rocyJapcTBax MPUHIUIT
HEMTPUKOCHOBEHHOCTH  COOCTBEHHOCTH, BBICTYNAIOIIMWA  TapaHTHEW  Ipasa
COOCTBEHHOCTH BO BCEX €T0 COCTABJISAIOUINX, TAKMX Kak BIJIAJCHHUE, TOJIb30BaHHUE U
pacropshKEHHE CBOMM HMYLIECTBOM. OJTOMY KOPPECIOHIUPYIOT MOJIOKEHUS
KoHBeHIIMM O 3amMTe MpaB 4YeJOBEKa U OCHOBHBIX CBOOOJ, COIIACHO KOTOPBIM
KaXa0e (U3NYECKOe WM IOPUAMYECKOE JUII0 UMEET MpaBO Ha yBa)KEHHE CBOEH
COOCTBEHHOCTH; HUKTO HE MOXET OBbITh JUIIEH CBOETO0 MMYIIECTBA MHA4Y€ KaK B
UHTEepecax oOIlecTBa M Ha YCJIOBUAX, NMPEAYCMOTPEHHBIX 3aKOHOM U OOLIUMHU
OPUHITUIIAMH  MEXJIYHApOJAHOTO TpaBa; TOCYAAapCTBO BIpaBe o0OECreYnBaTh
BBITIOJIHEHUE TaKUX 3aKOHOB, KaKHe€ €My MPEeJCTaBISIOTCS HEOOXOAUMBIMH IS
OCYILIECTBICHUSI KOHTPOJISL 32 UCIOJB30BaHUEM COOCTBEHHOCTU B COOTBETCTBUU C

obmumMu uHTepecamu (ctaths 1 «3ammra cooctBeHHOCTH» IIpoTokoma Ne 1);
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KXJbId B Cllydae CIopa O €ro rpaxJaaHCKUX MpaBax M OOA3aHHOCTAX WJIU TMpU
NPEABSIBICHAN €My JII0O00TO YroJIOBHOTO OOBHHEHHS WMEET TMpaBO Ha
COpaBeJIBOe M NyOJIMYHOE pa3OupaTenbCTBO Jejla B pa3yMHBIM  CpOK
HE3aBUCUMBIM U OECHPHCTPACTHBIM CYJOM, CO3JIaHHBIM Ha OCHOBAaHWW 3aKOHA
(myukt 1 crateu 6 KonBeHIun).

B cunny Takux ¢yHIaMEeHTAIbHBIX MPHUHIMIIOB, KaK BEPXOBEHCTBO MpaBa U
IOPUANYECKOE  PABEHCTBO, BMEIIATEIBCTBO TOCYAapCcTBA B OTHOIICHUSA
COOCTBEHHOCTU HE JOJKHO OBITh MPOU3BOJIbHBIM M HApyIIaTh PABHOBECUE MEXKITY
TpeOOBAaHUSIMU HHTEPECOB OOIIECTBA M HEOOXOJUMBIMU YCIOBUSMHU 3alllUThI
OCHOBHBIX NPaB JUYHOCTH, YTO MPEINOJIAracT pPasyMHYI0 COPa3MEpPHOCTb MEXKIY
UCIIOJIb3YEeMBbIMH ~ CPEICTBAMHU M TIPECleyeMOl Ielbl0, C TEM 4YTOOBI
obOecrnieunBascs OajlaHC KOHCTUTYIIMOHHO 3allMIIAEMBIX LIEHHOCTEH W JUIO0 HE
MOJIBEPrajoch Ype3MepHOMY OOPEMEHEHHUIO.

CootBerctBeHHO, Konctutynuss Poccuiickoii  ®@enepauuu, Haaemss
dbenepanbHOro 3aKOHOAATENST OMPENCIICHHOW IUCKpeIued Mpu peryaupoBaHUU
mpaBa COOCTBEHHOCTHM U CBSI3aHHBIX C HUM OTHOIICHMA TIO BJIAJCHHUIO,
M0JIb30BAHUIO M PACIOPSHKCHHIO MMYIIECTBOM (CTaThsi 71, TMYHKTBI «B», «O»),
3aKperIIeT B cTarhe 55 (4acTh 3), 4TO MpaBa U CBOOOBI YETIOBEKA U TpaKJaHUHA
MOTYT OBITh OTPaHUYCHBI (De/lepabHBIM 32aKOHOM TOJIBKO B TOH Mepe, B KaKOW ITO
HEO0OXOJIMMO B IEJISIX 3aIUThl OCHOB KOHCTUTYIIMOHHOIO CTPOs, HDABCTBEHHOCTH,
3I0pPOBbsI, TPaB M 3aKOHHBIX WHTEPECOB APYrHX JHIl, oOecreueHuss 0OOPOHBI
CTpaHbl U Oe30macHOCTH TocyaapcTBa. M3 maHHON HOPMBI BO B3aMMOCBSI3H CO
cratbsiMu 8, 17 (wacth 3), 19 (vactu 1 u 2), 34 u 35 Koncrturyuuun Poccuiickoit
denepanii BBITEKAET, YTO OTPAHMYCHUS TpaBa COOCTBEHHOCTH, PABHO KakK U
CBOOO/IBI MPEANPUHUMATEIHCKON M MHOM SKOHOMHYECKOW AESATEILHOCTH MOTYT
BBOJIUTHCA (heepaibHBIM 3aKOHOM, €CIIM TOJBKO OHM HEOOXOIMMBI JIJISl 3aIUTHI
JPYTUX KOHCTUTYIIMOHHO 3HAYUMBIX LIEHHOCTEM, B TOM YHCJIE MPAaB M 3aKOHHBIX
WHTEPECOB JIPYTUX JIUII, OTBEUAIOT TPEOOBAHUSM CIPABEIIMBOCTH, PA3yMHOCTH U

COpa3MepHOCTH (ITPOMOPLUOHATIBHOCTH), HOCAT OOIIMI U aOCTPaKTHBIN XapakTep,
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HE HMEIT OOpaTHOM CWIBI W HE 3aTParuBalOT C€aMO CYIIECTBO JIaHHOIO
KOHCTUTYIIMOHHOI'O MIPaBa.

KoHCTUTYIIMOHHBIE TapaHTUU OXPaHbl YACTHOW COOCTBEHHOCTH 3aKOHOM U
JOMYCTUMOCTH JIMIIEHWS HWMYIIECTBA HE MHA4Y€ KaK IO PEHICHUI0 CyJa,
BBIPQKAIONIME TMPUHIUI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH, a TaKke
KOHCTUTYIIMOHHBIE TAPAHTUU CYJCOHOM 3alIUThI pacPOCTPAHAIOTCS KaK Ha cepy
IPAKJAHCKO-TIPABOBBIX OTHOIICHHWI, TaK M Ha OTHOLIEHUS TOCYJapcTBa U
JUYHOCTU B MyOJIMYHO-TIPaBOBOM cepe. ITO 03HAYAET, UTO B CIydasxX HIbATHUSA
UMYIIECTBA Y COOCTBEHHUKA, HE3aBUCHMO OT OCHOBAHH TaKOTO U3BATHS (B TOM
yucie g o0ecreueHrs MPOU3BOJCTBA MO YTOJIOBHOMY JI€Ny), HOCKOJIBKY OHO
HOCUT MPUHYAUTEIBHBIN XapakTep U MPEAIoaracT HaJlWu4Hhe CIopa O MpaBe Ha
JAHHOE€ MMYIIECTBO, B 00S3aTEIbHOM MOPSAKE JOJDKEH OCYILIECTBISATHCA
3¢ HEeKTUBHBIN Cy/1eOHBIN KOHTPOJIb.

3. CoOCTBEHHOCTh, KaK IMBWJIM30BAaHHASI OCHOBAa M BBIPAXKEHHE CBOOO/IBI
YeNIOBEKa, SBIISIETCS HEOOXOIMMBIM YCIOBHEM CBOOOJBI IKOHOMHUYECKOW (B TOM
YUCIe TPEANPHUHUMATENBCKOM) ACATSNBHOCTH, NpEAnoararoimeil  cBooomay
JIOTOBOpPA M PABEHCTBO CYOBEKTOB 3TOM JEATEIbHOCTH, MPABOBOE MOJIOKEHUE
KOTOpBIX mpenomnpenensercs 3akperuieHHbIMU  KoHctutynuen  Poccuiickoi
denepanii MpaBOM YacCTHOM COOCTBEHHOCTH, a TakK)Ke TapaHTHSIMHU JaHHOTO
npaBa M KPUTEPUSMHU BO3MOXKHBIX €ro orpanudeHuii. HMcxoas wu3 3TOro
I'paxnanckuii kounekc Poccuiickon ®denepauyy yCTaHABIMBAE€T B KAaueCTBE
OCHOBHBIX Hayall TPaXIaHCKOTO 3aKOHOJATEIbCTBA HENPUKOCHOBEHHOCTh
COOCTBEHHOCTH U CBOOOJy JIOTOBOpa, pAaBEHCTBO, ABTOHOMUIO BOJIU U
UMYIIECTBEHHYIO CaMOCTOSITEIbHOCTh YYaCTHUKOB TPaKIAHCKOTO 000poTa,
OecrnpensaTCTBEHHOE OCYIIECTBICHWE TPAXKIAHCKUX TMpaB, HEIOMYyCTUMOCTb
IPOM3BOJIBHOIO BMEIIATENbCTBA KOTO-JIMOO B YacTHbIE jena, oOecredeHue
BOCCTAHOBJICHHsI HapyLICHHBIX MpaB, UX cyneOHyo 3amuty (myHKT 1 crateu 1,
nyHKT | crateu 2).

VYkazanHble (QyHIaMEHTAIbHBIE MPABOBbIE Hayaja COOCTBEHHOCTH W

CBO60,Z[BI AKOHOMHUYECKOM ACATCIbHOCTH, KaK OHH OIIPCACIICHLI B KOHCTI/ITYI_II/II/I
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Poccuiickonn ®enepanmn u I'paxxkmanckom koxaekce Poccumiickoit dPenepannu,
JeKaT B OCHOBE JIFOOOTO 3aKOHOJIATEILHOTO PETYJIUpPOBaHuUs B cepe OTHOIICHUN
COOCTBEHHOCTH, BKJIIOYasi ONpe/eNieHUe OCHOBAaHUN U MOpPSIKAa BO3HUKHOBEHMS,
W3MEHEHUSI W TMPEKpallleHUs] TpaB BIAJCHUS, IOJb30BaHUSA U PACHOPSHKCHUS
UMYIIIECTBOM, a TaKXe COOTBETCTBYIOLIETO0 00bEeMa WX 3aIUThl U MPABOMEPHBIX
OTPaHUYCHUN.

Cormacno cratee 235 I'K Poccuiickoit denepauuu npaBo COOCTBEHHOCTH
IpeKpamaeTcss Npu OTUYKICHUU COOCTBEHHHMKOM CBOEr0 HMMYIIECTBA JIPYTUM
JaullaM, OTKa3e COOCTBEHHHMKAa OT TIpaBa COOCTBEHHOCTH, THOEIM WU
YHUYTOXXEHUU MMYIIECTBA U MPHU yTpare MpaBa COOCTBEHHOCTH HAa MMYIIECTBO B
UHBIX CIIy4asiX, IPEeIyCMOTPEHHBIX 3aKOHOM (MYHKT 1); MIPUHYAUTEIEHOE U3bITHE
y COOCTBEHHMKa HMYLIECTBA HE JIOIMYCKaeTcs, KPOME CIIy4aeB, KOIJa 10
OCHOBAHMSIM, MPETYCMOTPEHHBIM 3aKOHOM, MPOU3BOSATCS 0OpaIieHre B3bICKaHUS
Ha MMYIIECTBO MO 00s3aTeIbCTBAM, OTUYXKJEHHE HMYIIECTBA, KOTOPOE B CHIY
3aKOHA HE MOXKET NPHUHAJIEKATh NAHHOMY JHILY, OTUYXKJIECHUE HEIABUKUMOTO
UMYIIECTBA B CBSI3U C U3BATHEM YYacCTKa, BBIKYIT OECXO35HICTBEHHO COJIEPKUMBIX
KYJbTYPHBIX IIEHHOCTEH, JOMAaIllHUX >KUBOTHBIX, PEKBU3UIIMS, KOH(UCKAIMS,
OTUYXJEHUE UMYIIECTBA B UHBIX CIydasiX, IPeAyCMOTPEHHBIX JTaHHbIM Komekcom
(yHKT 2).

CrnenoBaTenbHO, MpEKpalieHrue npaBa COOCTBEHHOCTH BO3MOXKHO JMOO IO
BOJIE CaMOT0 COOCTBEHHMKA, JIMOO B CHUIIy OOCTOSITENIBCTB, KOTOPbIE HE MOTYT
paccMaTpuBaTbCid KakK JEHUCTBUS TPETbUX JIMI, CHEHAJIbHO HAlpaBJICHHbIE Ha
IpeKpalieHre mpaBa COOCTBEHHOCTH, JMOO B pe3yibTaTe NPUHYIUTEIHLHOTO
U3BATHS UMYIIECTBA Y COOCTBEHHHUKA HAa 3aKOHHBIX OCHOBAHUSX.

3.1. B cooTBeTCTBUM C YTOJOBHO-TIPOLECCYAIBHBIM KOJIEKCOM Poccuiickoii
®denepauuy NpeAMETHI (B TOM YHCIIE UMYILECTBO, KOTOPOE MOJIIYYEHO B pE3YJbTaTe
COBEPIICHUS MPECTYIUICHUS WM MOXET CIYKUTh CPEJICTBOM JJI YCTAHOBJICHHS
00CTOSITENBCTB YTOJIOBHOTO aena), PU3HAHHbIE BEILIECTBEHHBIMU
JI0Ka3aTeNbCTBAMHU, MPUOOIIAIOTCS K YrOJOBHOMY ey (4acTh BTOpas ctaTtbu 81);

BCIICCTBCHHLIC OOKAa3aTCJIbCTBA AOJDKHBI XPAHUTLCA IIpU YIOJIOBHOM ACJIIC 10
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BCTYIJICHUSI TIPUTOBOpa B 3aKOHHYIO CWIy JHUOO 10 UCTEYEHHUS] CpoOKa
00>KajI0BaHMs TIOCTAHOBJICHUS WJIM OINPEACIICHHUS] O TMPEKPAIICHUH YTOJIOBHOTO
Jena W TepenaBaTbCsl BMECT€ C  YIOJIOBHBIM JICJIOM, 3a HCKIIOYEHHUEM
MPEAYCMOTPEHHBIX 3aKOHOM CJIy4yaeB, KOrja CHop O IIpaBeé Ha HMYIIECTBO,
SBJISIONIEECS BEIIECTBEHHBIM JOKA3aTE€IbCTBOM, TMOJUICKUT PA3PEIICHUI0 B
MOPSIJIKE TPaKIAHCKOTO CYAONPOU3BOJCTBA, BEIIECTBEHHOE JOKA3aTEIbCTBO
XpaHUTCA 10 BCTYIUJICHUS B CHITY pelIeHUs cyja (4acTh mepBasi cTaTbu 82).
Cornacno uvactu Ttperbeit ctatbu 81 VYIIK Poccuiickoit ®enepanuu mpu
BBIHECCHUU TIPUTOBOpPA, a TaKKe OMNpEeeNiCeHUs WIM TOCTAaHOBJIEHHUS O
MPEKPaICHUH YTOJIOBHOTO Jejia JOKEH OBITh PEIIEH BOMPOC O BEIIECTBEHHBIX
JI0Ka3aTeNbCTBaX; MpPU OTOM  OpyAHsl  MPECTYIUIEHUs, MPUHAMJICKAIINE
OOBHHSIEMOMY, MOJJIE)KAT KOH(PUCKAIIMU, WKW TIEPEAAlOTCSI B COOTBETCTBYIOIIUE
YUpEXKACHUS, WIM YHUUTOXKAIOTCA (MyHKT 1), MpeAMeThl, 3amlpelieHHbIE K
oOpalleHuio, TMOJJIeKaT Tepeladye B COOTBETCTBYIOIIME YUPEKACHUS WU
YHUYTOXAIOTCS (MyHKT 2), TPEAMEThI, HE MNPEJCTABISAIONINE IIEHHOCTU M HE
UCTpeOOBaHHBIE CTOPOHOW, TMOJJIEKAT YHUUYTOXKEHHIO, a B ClIydyae XojaTailcTBa
3aMHTEPECOBAHHBIX JIMIl WM YUYPEKICHUN MOTYT OBbITh mepenansl uM (IyHKT 3),
JIEHbI', LIEHHOCTH M WHOE UMYIIECTBO, MOJYUYEHHbIE B PE3YyJIbTaTE COBEPIICHUS
MNPECTYIUIEHUSA, M JOXOJbl OT 3TOr0 HMYIIECTBA MOJJEKAT BO3BPAIICHUIO
3aKOHHOMY Biaaeiblly (TyHKT 4), JIEHbIW, IIEHHOCTH W HMHOE HMYIIECTBO,
yKa3aHHbIC B NMYHKTAX «a» — «B» 4acTH mepBoii craten 104" VK Poccuiickoii
Odepneparuu, — mojajekaT — KOHQUCKAMM B TOPSIAKE,  YCTAaHOBJICHHOM
[IpaButensctBOM  Poccuiickont ~ @Penepauuu, 3a HUCKIOYEHHUEM  CIIYYaeB,
NPEAYCMOTPEHHBIX MNYHKTOM 4 pgaHHOW 4acTh (IyHKT 41), JOKYMEHTHI,
SIBJISTIOIIMECS BEIIECTBEHHBIMU JIOKa3aTeIbCTBAMU, OCTAIOTCS IIPU YTOJIOBHOM JIEJIe
B TEYEHHWE BCEro CpoKa XpaHEHUs TOCJIETHEro JUOO  TepemaroTcs
3aMHTEPECOBAHHBIM JIUIAM IO UX XOAATaUCTBY (IIYHKT S5), OCTalbHbIE MPEIMEThI
nepesaloTcsl 3aKOHHBIM  BJajeibllaM, NPU HEYCTAHOBJICHUU TOCIHCAHUX —
MepexoasT B COOCTBEHHOCTh TOCYJapCTBa, a CHOPHl O TMPUHAIICKHOCTH

BCIHICCTBCHHLIX  OOKA3aTCIbCTB  paspClIaroTCaA B HOPAAKE  I'PaKIaHCKOI'O
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cynonpousBoacTBa (myHkT 6). UYacTeio 4yeTBepTOM TOW K€  CTaThbU
MpeayCcMaTPUBAETCS, YTO MPEIMETHI, U3BATHIE B XOJ€ JOCYCOHOr0 MPOU3BOACTBA,
HO HE NPU3HAHHBIE BELIECTBEHHBIMHU JI0KA3aTEJIbCTBAMHU, MOJJIEKAT BO3BpATY
JU1aM, Y KOTOPBIX OHU OBLITU U3BSITHI.

CoOTBETCTBEHHO B  YTOJIOBHO-TIpOLIECCYaIbHOM  Kozekce Poccuiickoi
denepanuy  ONPENETSAIOTCS  NPAaBOMOYME  CIIEIOBATENIE IIPU  BBIHECEHUU
MOCTAHOBJICHUS O MPEKPAIICHUN YTOJOBHOIO JieJla U YIOJIOBHOTO MPECiIeI0BaHUs
MPUHUMATh PEIICHUE O BEIIECTBEHHBIX JOKa3aTeabCTBaX (IMYHKT 9 yacTu mepBoi
ctatbu 213) W mpaBoMOuHE CyAa MPU MOCTAHOBJIECHHWU MPUTOBOpa paspeniarh
BOIIPOCKI O TOM, TIOJICKUT JIU YAOBJIETBOPEHUIO TPAKIAHCKUN UCK, B UbIO TOJIB3Y
U B KakOM pa3Mepe, U Kak MOCTYIHTh C BEIIECTBEHHBIMH JI0KA3aTEJIbCTBAMU, a
TaKkke€ C HMYIIECTBOM, Ha KOTOpPOE€ HAJOXKEH apecT sl obecredeHus
IPaXKJAaHCKOTO MCKa WM BO3MOXHOW KoH(puckanuu (myHktsl 10, 11 u 12 ygactu
nepBoii cratbu 299).

Kak crneayer u3 TpUBENCHHBIX 3aKOHOIOJOXEHUN, YCTaHABIMBAIOIIUX
oO1TU# TOPSAIOK PEIICHUSI BOITPOCOB O BEUIECTBEHHBIX JI0KA3aTEIbCTBAX, JTUIIICHUE
JUlla €ro MMYIIECTBA, MPU3HAHHOTO BEIIECTBEHHBIM JOKA3aTEIbCTBOM,
MPOUCXOJUT B PE3yJIbTaTe BBIHECEHUSI CYJACOHOTO pEIICHUS IO CYIIECTBY
YTOJOBHOTO Jea, 4YTO KOPPECHOHAMpPYET TpeOoBaHUIO cTaThM 35 (dacth 3)
Konctutynuu Poccuiickoit denepanuu, cOriiacHO KOTOPO HUKTO HE MOXKET ObITh
JIMIIEH CBOETO MMYIIECTBA MHAUYE KaK MO0 PEIICHUIO Cy/Ja, U IPEANUCAHUSIM CTaTbU
235 I'K Poccuiickoit deaepainiu, 3aKperisiioneid OCHOBAHUS NPEKPAILICHUS TTpaBa
COOCTBEHHOCTH.

3.2. Tlo cwmbiciny cratbu 35 Kouctutynuu Poccuiickoit ®denepauuu BO
B3aMMOCBSI3M C €€ crartbed 55 (4yacTh 3), BO3MOXHBIE OrpaHUYEHHUs IIpaBa
COOCTBEHHOCTH B TEJISX 3alTUTHI MyOIMYHBIX HHTEPECOB MOTYT 00YCIOBIMBATHCS,
B YaCTHOCTH, HEOOXOAMMOCThIO 00ECIIeUeHUs TPOU3BOICTBA 10 YTOJIOBHOMY JIENTY,
JUISL 4ero JiMila, MPOU3BOASIIME JO3HAHUE U TIPEABAPUTEIILHOE CIIEJICTBUE,
HaJICTISFOTCS MTOJTHOMOYHUSIMU 1o MIPUMEHEHUIO COOTBETCTBYIOIINX

00eCIIeYNTEIbHBIX MCDP, CBA3AHHLIX C U3BATHEM NMYIICCTBA.
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OOpamasch K BOMNPOCY O JOMYCTUMOCTH U3BITHS HMYIIECTBA Y
COOCTBEHHHKA WJIM 3aKOHHOTO BJaJeJblla M0 PEUICHUIO TOCYIapCTBEHHOTO OpraHa
WU JTOJDKHOCTHOTO JIMIA, OCYIIECTBISIONIUX MPEAYNPEKICHUE, TPECCUEHNE WU
packpbiTue npaBoHapyumieHusi, Koucturyunonnsii Cyn Poccuiickoit @enepanuu
chopMyIMpOBaJl MPABOBYIO MO3UIIMIO, COTJIACHO KOTOPOW BPEMEHHOE H3bSITHUE
UMYIIIECTBA, MPEACTABIIAIONIEE COOOM MPOIECCyalbHYI0O Mepy 00€CTIeunTeILHOTO
XapakTepa W HE MOPOKIAoIIee Mepexoaa mpaBa COOCTBEHHOCTH Ha MMYIIECTBO,
HE MOJKET pacClICHMBAThCSl KaK HapyIlIeHWE KOHCTUTYIIMOHHBIX IPaB U CBOOOJ, B
TOM YHCJIE KaK HapylIeHHWE IpaBa COOCTBEHHOCTH, NpPU TOM YTO JIMIAM, B
OTHOILIEHUH KOTOPBIX MNPUMEHSIOTCS MOJO0OHOTO poOjia MEphl, COIMPSIKEHHBIE C
OTPAaHUYECHHEM IMPABOMOYMN  BIAJICHUS, IIOJb30BAHUS U  PACHOPSIKECHUS
MMYILIECTBOM, 00€CIIEUMBAETCA 3aKpeIIeHHOEe cTatheil 46 (vacth 2) Koncturynuun
Poccuiickoit ®enepanuu mnpaBo 00XajaoBaTh COOTBETCTBYIOIIME PEHICHUS U
JEHUCTBUS B CYJICOHOM TMOPSIIKE.

[IpuBenennas mpaBoBas No3uls, u3noxkeHHas Koncturyunonneim Cygom
Poccuiickoit @enepannu B moctaHoBiaeHusx ot 20 mast 1997 roma Ne 8-IT u ot 11
Mapta 1998 roma Ne 8-II, He wuCKIOYaeT 3aKOHOAATEIHHOTO YCTAHOBJICHUA
JOTIOJTHUTENIBHBIX TAPAHTHUN 3alIUTHI TIpaBa COOCTBEHHOCTH, B TOM YHCIIEe B (hopme
MPEABAPUTETLHOTO CYJIEOHOTO KOHTPOJIS 32 3aKOHHOCTHIO M OOOCHOBAHHOCTBHIO
BPEMEHHOTO M3BATHS HMMYIIECTBA B YTOJOBHOM CYAONPOU3BOJACTBE, KaK 3TO
MpPEAYyCMOTPEHO, HAPUMED, ITYHKTOM 9 "acTh BTOPOM CTaThi 29 U 4acThIO MEPBOU
ctatbu 115 VIIK Poccuiickoit deaepariuu NpUMEHUTEIHHO K HAJIOKEHHUIO apecTa
Ha UMYIIECTBO JIJIs1 0OecreueHusl UCTIOJIHEHUSI TIPUTOBOPA B YACTH TPAXKIAHCKOTO
WCKa, JIPYTUX WMYIIECTBEHHBIX B3BICKAHUN WM BO3MOXKHOW KOH(HUCKAIIH
MMYIIECTBA, YKA3aHHOTO B YacTH mepsoii crathu 104" YK Poccniickoit deneparmn.

[Ipu >TOM OIlCHKAa CyIOM 3aKOHHOCTH ¥ OOOCHOBAaHHOCTH WU3BITHS Y
COOCTBEHHHMKA WJIM 3aKOHHOTO BJIAJIEJIblla TOTO WJIM WHOTO UMYIIECTBA B CBSI3H C
NpUOOIIEHUEM €ro K YroJOBHOMY JIely B KauyeCTBE BEIIECTBEHHOI'O
JI0OKa3aTenbCcTBA HE MOXeT, no cmbeicny crareid 81 u 82 VIIK Poccuiickoit

CDCI[CpaLII/II/I, OrpaHUYMBATLCA  YCTAHOBJICHUCM (l)OpMaJII)HOFO COOTBCTCTBHUA
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3aKOHY NOJIHOMOYMH NPUMEHSIOIMX JAaHHYIO MEPY MOJLKHOCTHBIX JIMI[ OPTraHOB
IIPEABAPUTEIBHOIO PACCIENOBAHUSA, — CYJ JOJDKEH IIPUMTU K BBIBOJY, YTO MHBIM
cr1oco00M 00€eCIeYnTh PELIEHUE CTOSIIIUX NEPE]] YTOJIOBHBIM CYAOIPOU3BOICTBOM
3a/1a4 HEBO3MOXHO. B Takux ciy4asx AOJDKHBI IPUHUMATBHCS BO BHMMAaHHE Kak
TSKECTh IPECTYIUICHUs], B CBSA3U C PACCICIOBAHUEM KOTOPOI'O PEIIACTCSA BOIPOC
00 U3BATUU UMYILECTBA, TAK U OCOOEHHOCTH CaMOT'0 UMYIIECTBA, B TOM YUCJIE €T0
CTOMMOCTb, 3HAYUMOCTb [JIi COOCTBEHHHMKA WM 3aKOHHOI'O BJIAJAENbLIA U
o0I1ecTBa, BO3MOJKHBIE HETraTUBHBIE IMOCIEJACTBUS W3bIATUS HUMyllecTBa. B
3aBUCUMOCTH OT YKa3aHHBIX OOCTOATENbCTB JI03HABATEINb, CIEAOBATENIb U 3aTEM
CyJl, peuiasi BOIpoC O IMPU3HAHUM MMYIIECTBA BEIIECTBEHHBIM J10Ka3aTEJIbCTBOM,
JOJKHBI ONPEAEIIATh, MOMAJIEKHUT JIU 3TO UMYIIECTBO U3BATHIO JUOO, KaK CIeIyeT
U3 MOJIYHKTOB «a» U «0» nmyHkTa 1 wactu Bropoi cratbu 82 YIIK Poccuiickoi
®enepauy, OHO MOXET OBbITH coTOorpa@upoBaHO, CHIATO Ha BHUACO- WU
KUHOIUIEHKY W BO3BPAIlCHO 3aKOHHOMY BIAJEJbIly HAa XPAaHEHHUE [0 NPUHATUSA
pELLIEeHU 110 YTOJIOBHOMY AEy.

3.3. Hapsny c mnoloXEHHUSIMH, 3aKPEIUIIOIIMMU TOPSIOK U YCIOBHS
BPEMEHHOTO — JIMIIb HA MEPUOJ MPOBEACHUS MPEABAPUTENBHOTO PACCIENOBAHUS
Wi cynebHoro pasz0upareiabcTBa IO  YrOJOBHOMY JIely — XpaHEHHUs
BEILIECTBEHHBIX JIOKA3aTEJIbCTB, MPUOOIIEHHBIX K YrOJOBHOMY Jely, CTaTbsi 82
VIIK Poccuiickoii @enepanuy COACPKUT TOJOKEHHS, MO3BOJISIONIME €UIe 10
3aBEpUICHUs] MPOU3BOACTBA IO JENy OKOHYATEIbHO ONPENENiTh CyAbOy
BEILIECTBEHHBIX JI0KA3aTEIIbCTB.

Tak, B COOTBETCTBMHM C IIYHKTOM 3 YaCTH BTOPOM JaHHOW CTaTbU
BEIICCTBEHHBIE [IOKA3aTelIbCTBA B BHUJAE H3BATHIX M3 HE3aKOHHOTO 000poTa
ATUJIOBOTO CHUPTA, AJKOTOJIBHOM M CIHPTOCOAEPKAIEH MPOAYKUMH, a TAKKE
IIPEAMETOB, UIMTEIBHOE XPAaHEHUE KOTOPBIX ONACHO ISl JKM3HU WU 300pPOBbs
JqroAe WM JUIS  OKpY)Kalollled Cpeapl, TMOcjie MPOBEIEHUS HEOOXOIMMbIX
UCCJIEIOBAHUM MepealoTcsl i HUX TEXHOJOTMYECKOM TMepepadoTKu WU
YHHUTOXKAIOTCSA, O YEM COCTABIIIETCS MTPOTOKOJ B COOTBETCTBUU C TPEOOBAHUAMU

ctatbu 166 YIIK Poccuiickoit @eaepanuu.
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Pa3BuBasg paHee BbIpaXKEHHBIE MM IPaBOBbIC NO3ULIMHM, KOHCTUTYLMOHHBIN
Cyn Poccuiickoit ®@eneparuu B Onpenenenun ot 10 mapra 2005 roga Ne 97-O
MpUIIed K BBIBOJY, YTO JIaHHAs Me€pa HalpaBlieHAa — B OTIMYUE OT XPAHCHUS
BEILECTBEHHBIX JIOKA3aTeJIbCTB — HE HA CO3/JAHHME YCIOBHHA JUIsl MPUHATUSA
000CHOBaHHOTO ¥ MOTHMBHUPOBAHHOI'O PEUICHUS MO CYLIECTBY YrOJIOBHOIO Jieja, a
Ha oOecreyeHue 3alluThl 3[0pPOBbs, MpaB M 3aKOHHBIX MHTEPECOB IpakaaH. B
pe3ysbTare €€ MPUMEHEHHS MPOUCXOUT HE BPEMEHHOE U3BSATUE UMYILECTBA, & €T0
OTUYKJIEHUE, JTUIIEHNE COOCTBEHHUKA WJIM 3aKOHHOTO BJIa/Ieliblia €r0 UMYIIECTBA,
a MOTOMY IMOCJHEAYIOIUN CyIeOHBI KOHTPOJIb B TAKUX CIy4asX HeEJb3sl MPU3HATh
s PexTUBHON TrapaHTHeld TmpaBa COOCTBEHHOCTH, — OHO MOJKET CUHUTAThCsA
00ECIEUYEeHHBIM JIMIb TPU YCIOBUHU, YTO COOTBETCTBYIOLEE pelIeHue Oynaer
MPUHATO CYJIOM HMCXOJs M3 KOHCTUTYIMOHHO 3HAYMMBIX II€JIEM U C y4yeToM
00CTOSITEIHLCTB KOHKPETHOTO yTrojoBHOTO fena. [IyHkT 3 gacTu BTOpoii ctaThu 82
VIIK Poccutiickoit denepaiui U IpyTrHUe MOJIO0KEHUS TaHHOW CTaThbU HE COAEPIKAT
yKa3aHUH Ha TO, YTO MOAOOHBIE pEUIEHUS MPUHUMAIOTCS JI03HABATENIEM WU
CJe0BaTEeIEM, U TEM CaMbIM MPEAINOJIATral0T, YTO TAKHE PEHICHUS MPUHUMAIOTCS
MMEHHO CYIOM.

Takum o00pa3om, Kak cienyeT H3 TPABOBBIX MO3UIUNA, BBIPAKEHHBIX
Konctutynmonnsim Cyaom Poccuiickoit ®Dexaepaiiuu, H3bsITUE HUMYLIECTBA Y
COOCTBEHHHMKA WJIM 3aKOHHOTO BIIaJeNblla JIOMYCTUMO 0€3 CyaeOHOro penieHus
TOJNBKO B TEX Cily4yasX, KOrJa TakKoe HU3bATUE KaK IMpoleccyalbHas Mepa
00eCTICUUTEILHOTO XapaKTepa SBISECTCS BPEMEHHBIM, HE MPUBOAUT K JIMIICHUIO
JUIa npaBa cOOCTBEHHOCTU U MPEANoJaraeT Mocieayomuil cyqeOHblii KOHTPOJIb;
OTUYXJEHUE K€ MMYIIECTBAa, H3IBATOT0O B  KAYECTBE  BEUIECTBEHHOTO
JI0Ka3aTesIbCTBA 10 YTOJIOBHOMY Jiey, 0€3 CyieOHOro perieHus: HEBO3MOXKHO.

3.4. K unciy TOJOXEHUM, MO3BOJSIOMIUX OKOHYATEIHLHO OIPEACISITh
CyIp0y BEIIECTBEHHBIX JOKAa3aTENbCTB €Ile 0 3aBEpIICHHUs MPOU3BOJCTBA IIO
YTOJOBHOMY JI€NTy, OTHOCATCS M B3aWMOCBSI3aHHBIE TOJOXKEHUS MOJAMYHKTA «B»
nyHkta | uvactu BTOpol M yactu uerBeproil crarbu 82 VYIIK Poccuiickoit

deneparuun.  [IpemycMmoTpenHass wmu  Mepa (meperada Uil peaau3aliu
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COOTBETCTBYIOIIMX  BEUIECTBEHHBIX  JOKA3aTe€IbCTB [0  IMOCTAHOBJICHUIO
JIO3HABATENSA, CIENOBATENsl WIM CyAbH) HAalpaBi€HA HE HA BPEMEHHOE HU3bBATHE
MMYIIECTBA U €r0 XPaHEHHE B KAUECTBE BEUIECTBEHHOTO JOKA3aTENbCTBA, C TEM
9TOOBl CO3JaTh YCJIOBUS Ui TMPHUHATHS OOOCHOBAaHHOIO W MOTHBHPOBAHHOTO
pelieHusl 1Mo CYIIECTBY YrOJIOBHOTO Jiefla, — OHa HMEeT Uelblo H30eXaTh
3aTPyIHCHUM WIIM 3HAYUTENBHBIX H3ACPKEK IO OOECIEUCHUIO CHEeIUATbHBIX
YCIIOBUM XPAaHEHHS TPOMO3JIKHUX BEIIeH, OOJBIMMX MapTHl TOBapoB W T.N. B
pe3yibTaTe UMEET MECTO HE BPEMEHHOE M3bSITHE MMYIIECTBA Y COOCTBEHHUKA, a
€ro OTUYXXJIECHHE, T.€. COOCTBEHHMK JIMILIAETCS CBOETO HMMYIIECTBA B CMBICIE
cratbu 35 (actb 3) Konctutyuuu Poccuiickoii ®@enepanuu. B Takoil cutyanuu
NOCIEAYIOUUI CyIeOHbI KOHTPOJIb 32 3aKOHHOCTBIO U OOOCHOBAHHOCTBIO
IMPUMEHEHUS 3TOM MEphl HE MOKET ObITh IPU3HAH 3(PPEKTUBHON rapaHTHEN TpaBa
COOCTBEHHOCTH.

[IpunynuTensHOE U3BSITHE UMYIIECTBA, BJIEKYIEe 32 cOOOM MpekpalieHue
nmpaBa COOCTBEHHOCTM Ha 3TO HMMYIIECTBO, MO CYTH, SIBJISETCS JIMIIEHUEM
UMYIIECTBA U, CIIEIOBATEIbHO, — B CHIIy TpeOOBaHUU MOMHOW M 3(DPEeKTUBHON
CyJeOHOM 3alMThI IpaBa COOCTBEHHOCTH U KPUTEPUEB CIPABEAJIUBOIO CY/IE€OHOTO
pazouparenbctBa (ctathu 35 u 46 Koncrturynuu Poccuiickoit deaeparuu, cTaThbs
6 KonBeHIuu o 3ammTe NpaB 4el0BEKa U OCHOBHBIX CBOOOJ) — HEBO3MOXKHO 0€3
NPEABAPUTEILHOTO CYACOHOrO0 KOHTPOJISI W MPHUHATUS COOTBETCTBYIOLIETO
cyne6Horo akrta. VMIMEHHO mMOATOMY 3aKkperuieHHOoe B craTthe 35 (wyacth 3)
Konctutynuu Poccuiickoit deaepaiiuu mpaBo MOXKET CUHTAThCA 0OECIEeUeHHBIM
JIUIIb MPU YCJIOBUH, YTO BOIPOC O JIMIICHUH UMYIIECTBA, OTHECEHHOTO K TaKUM
BEILIECTBEHHBIM JI0KA3aTeJIbCTBAM, KOTOPHIE YKa3aHbl B MOAINYHKTE «B» MyHKTa |
yactu BTOpo crtathu 82 VYIIK Poccuiickoii ®@enepaiiiv, MOXKET OBITh peIleH
TOJBKO B PE3yJbTaTe€ PacCCMOTPEHUS Jiejia Mo cyiiecTBy. IHOe B maHHOM ciydae
o3Ha4yaJIo Obl — B HApYIICHUE KOHCTUTYIIMOHHBIX TapaHTUH TTpaBa COOCTBEHHOCTH
— JMIIeHHWe COOCTBEHHMKAa WM 3aKOHHOTO BJaJeliblla €ro UMYILECTBa,
NPU3HAHHOTO BEIIECTBEHHBIM J0KA3aTEeIbCTBOM, 0€3 BCTYMHBIIETO B 3aKOHHYIO

CWJIy IPUTOBOpa, KOTOPHIM B COOTBETCTBUM CO CTaThed 81 M MyHKTOM 2 4acTu
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nepBoit cratbu 309 VIIK Poccuiickoit denepanuu pemaercss BOIpoc 00 3TOM
MMYIIECTBE KaK BEIIECTBEHHOM JIOKa3aTEIbCTBE, U — B CiIy4dae, KOrjga CIop O
IIpaBE€ HA UMYILECTBO, SIBJISIOIIEECS BEIIECTBEHHBIM JT0KA3aTEIbCTBOM, MOJJIEHKHUT
Pa3pEUICHUIO0 B MOPSAJIKE TPAX]JAHCKOTO CYJONPOU3BOACTBA, — JAO BCTYIUICHUS B
CUJIy PELICHHUS Cy/a.

Takum 00pa3oM, yCTaHOBJICHHOE MOAMYHKTOM «B» MyHKTa | yacTu BTOpOM
BO B3aMMOCBS3M C 4acThio yerBeprou crarbu 82 YIIK Poccuiickonn ®@enepanun
OTrpaHUYEHHE IMpaBa COOCTBEHHOCTH HE MOXKET OBITh NMPU3HAHO MPABOMEPHBIM C
TOYKH 3pEHUsS TPeOOBAaHMIA, BHITCKAIONMMX U3 cTaTeit 8 (dacth 2), 35 (wactu 1-3),
46 u 55 (uwacte 3) Koncrurymum Poccuiickori ®enepaiinu, MTOCKOIBKY
MPUMEHHUTENBHO K YKa3aHHBIM B JAHHBIX 3aKOHOIOJOKEHUSX BEIIECTBEHHBIM
JIOKa3areibCcTBaM  M30paHHble  (enepaibHbIM  3aKOHOAATENIEM  CpPEJCTBa
HEecOopa3MepHbl TpeciienyemMbiM 1eiasiM. OHO He SBIsSETCA HEO0OXOJAUMBIM,
MOCKOJIBKY TIpeArnojaraeMple Iejd, paad KOTOPhIX OHO BBEACHO, MOTYT OBITh
JIOCTUTHYTHI WHBIMU, aJIeKBaTHBIMU CpeICTBaAMH, B YaCTHOCTH
MPETYCMOTPEHHBIMU B TIOJAMYHKTAX «a» U «0» MyHKTa 1 yacTu BTOpOM cTaThbu 82
VIIK Poccuiickoii denepanuu, KOTOpble BO BCSIKOM Clydyae HE BIEKYT 3a COOOM
JUIICHHE COOCTBEHHHWKA WJIM 3aKOHHOTO BIAJeNiblla €ro HMYIIECTBA 0
paspelieHns Jena Mo cymiecTtBy. Bmecte ¢ TeM, MCXOIs W3 HCKIIOUUTEIbHOU
MyOJIMYHOW OTBETCTBEHHOCTH TOCYJAapCTBa 3a OpraHU3alldi0  yTOJOBHOIO
CYIIONIPOM3BOJICTBa,  (pemepaibHBIA  3aKOHOJATENh  BIpaBe B  Pa3BUTHE
JEUCTBYIOIIETO0 IMPAaBOBOTO PEryJMPOBAHUS XPAaHCHMS, YydeTa U Mepenadu
BEIIIECTBEHHBIX JI0OKA3aTEJIbCTB BHECTHM B HEro HM3MEHEHUS U JIOMOJHECHUS,
OCHOBBIBasiCh Ha TpeOoBaHusix Konctutynuu Poccuiickoit ®eneparuu u
HacTtos1eM IloctaHoBieHUN.

Hcxons u3 HM37I0KEHHOTO UM PYKOBOJCTBYSICH YAacCTSIMHU IIEPBOM W BTOPOU
cratbu 71, crateamu 72, 74, 75, 79 u 100 denepanbHOro KOHCTUTYIIMOHHOTO
3aKOHa «O Koncturyurnonnom Cyne Poccuiickoii denepanumy,

Koncturynmonnsiii Cya Poccutickoit @enepaiu
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IIOCTAaHOBHUIJI.

1. [Ipu3HaTh B3aMMOCBSI3aHHbBIC MOJIOKEHHUS TOJIIMYHKTAa «B)» IMMyHKTa 1 yactu
BTOpo u yactu uerBepror cratbu 82 VYIIK Poccuiickot @Penepannu,
MpelyCMaTPUBAIOIIME, YTO BEIIECTBEHHBIE JOKA3aTEIbCTBA B BUJIC IPEIMETOB,
KOTOpBIE B CHJIy TPOMO3JKOCTA WJIM HHBIX NPUYUH HE MOTYT XPAHUTHCS IPHU
YTOJIOBHOM JIeJi€, B TOM 4YucCje OOJblIue MapTUU TOBApOB, XPaHEHHUE KOTOPBIX
3aTPYJHEHO WM M3JEPKKH IO OOCCIEUYCHHUIO CIeHHAIBHBIX YCIOBUN XpaHCHHS
KOTOPBIX COM3MEPHMMBI C HX CTOMMOCTBIO, NEPENAOTCS ISl pealu3alud Ha
OCHOBaHWM TIOCTAHOBJICHWSI JIO3HABATENSA, CJEAOBATENsl WM CYIbH, HE
cootBeTcTByromuMU Konctutymuun Poccuiickoit ®deneparnuu, ee crarbsiMm 35
(uactu 1 u 3), 46 u 55 (4acth 3), MOCKOJBKY 3TH 3aKOHOIOJIOKEHHUS MTO3BOJISIOT
JUIIATh COOCTBEHHHKA WJIM 3aKOHHOTO BJIAJIEIblla €r0 MMYIIECTBA, MPU3HAHHOTO
BEIIIECTBEHHBIM  JIOKA3aTENbCTBOM, ©0€3 BCTYNHUBIIETO B 3aKOHHYIO CHIY
MIPUTOBOPA, KOTOPHIM peliaeTcss BOMpoc 00 3TOM MMYIIECTBE KaK BEIIECTBEHHOM
JIOKA3aTebCTBE, U — B CJIy4ae, KOrjaa CIOp O MpaBe Ha UMYILECTBO, SIBJISFOIICECS
BEIICCTBEHHBIM  JIOKA3aTEJIbCTBOM, TMOJJICKUAT  PA3PEHICHUI0O B  TOPSIIKE
TPaXKIAHCKOTO CYJOMPOU3BOJICTBA, — JI0 BCTYIUICHUS B CHJIy COOTBETCTBYIOIIETO
pelIeHUs Cya.

2. ITpaBonprMEHHUTENBHBIEC PELICHUS, TPUHSITHIE B OTHOIIEHUH T'PAXKIaHUHA
B.B.KocTblieBa Ha OCHOBAaHMM TOJIOKEHHMM MOANYHKTAa «B» MYyHKTa 1 wyactu
BTOpOM 1 yacTu yeTBepToil ctathu 82 YIIK Poccuiickoit @eneparuu, mpu3HaHHBIX
HactossuM [loctaHoBiieHMEM He coOTBETCTBYOIMMU KoHcTUTynmu Poccuiickon
@denepannu, BO BCAKOM CIIydae MOIJIEKAT EPECMOTPY KOMIIETEHTHBIM OPTaHOM.

3. Hactosmiee [loctaHoBIeHHE OKOHYATEIBHO, HE TTOAJICKUT 00KaJTOBAHHUIO,
BCTYyNa€T B  CHJIy HEMEJJIEHHO IIOCJI€  NPOBO3IJIALLICHUS,  JIEWCTBYET
HEMOCPEJACTBEHHO U HE TpeOyeT TMOATBEPXKICHUS APYrUMU OpraHamMu U
JIOJKHOCTHBIMU JIMIIAMH.

4. CornacHo cratbe 78 PenepasbHOr0 KOHCTUTYLMOHHOrO 3akoHa «O
Koncturyunmonnom Cyne Poccuiickoit @enepanuun» Hactosimiee lloctaHoBieHue

NOJUJISKUT He3aMeIJIUTeNbHOMY omnyOnukoBaHuio B «Poccuiickoil razere» u
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«CoOpanun  3akoHojaarenscTBa Poccuiickoit  ®enepauun». IloctaHoBnenue
JOJKHO OBITh omyOnnkoBaHo Takxke B «Bectuke Koncturymmonnoro Cyna

Poccuiickon denepanum.

Konctutymonnsiit Cya
Poccuniickon @enepanun

Ne O-IT
OCOBOE MHEHHUE _ _
CYIAbU KOHCTUTYHUOHHOI'O CYJIA POCCUUCKOU ®OEJEPAIIUU
I'AJKNJINHA

Pasnensas BepaxkeHnyro B lloctanoBnenunn ot 16 mrons 2008 roma Ne 9-11
no3unio Koncturyunonnoro Cyna Poccuiickoit ®enepanyii 0 HapyUIEHUU
KOHCTUTYIIMOHHBIX TipaB 3asBuTens B.B.KocteuieBa u  HE0OOXOIUMOCTH HUX
BOCCTAHOBJIEHUS], B COOTBETCTBHUHU CO CTaTbel 76 PenepanbHOro KOHCTUTYLIHOHHOTO
3akoHa «O Konctutymmmonnom Cygne Pocculickoit ®enepaunn» 3asBIsSI0 O
HECOTJIaCUM C MYHKTOM 1 ero pe3oNIOTUBHOM YacTW, KOTOPHIM NPHU3HAHBI HE
cootBercTBYromMH KoHctutynuu Poccuiickoin denepanuy B3aMMOCBSI3aHHBIC
MOJIOKEHHUS TTOAYHKTA «B» MYHKTA | 4acTH BTOPOM M YaCTW YETBEPTOU CTaThu 32
VIIK Poccuiickonn ®enepauuu, NOpeIyCMaTpUBAIOIIAE, YTO BEIICCTBEHHBIC
JI0KAQ3aTeNbCTBA B BUAE MPEAMETOB, KOTOPBIE B CUJIY I'POMO3JIKOCTH WM HHBIX
MPUYUH HE MOTYT XPAaHUTHCS MPU YTOJIOBHOM JIelie, B TOM YKCJIe OOJBIITUE TTAapTHH
TOBAapOB, XPAaHEHHUE KOTOPBIX 3aTPYJHEHO WM U3JEPKKUA IO OOECHEYEHHIO
CIICLIMAJIbHBIX YCJIOBUW XPAHEHUS KOTOPBIX COU3MEPUMBI C HMX CTOMUMOCTHIO,
NepearoTcs sl pealv3aldd Ha OCHOBAHMM IIOCTAHOBIICHHS JO3HABATEI,
CJIE0BATEIS UM CyApU. B 3TOM e myHKTe pe30at0TuBHOM yacTu [locTanoBIICHUS
yYKa3aHbl OCHOBAHHMS ISl BBIBOJA O HEKOHCTUTYLIMOHHOCTH, 4 UMEHHO: TTOCKOJIBKY
Ha3BaHHBIE 3aKOHOMOJIOKEHHUSI MO3BOJISIOT JUIIATh COOCTBEHHUKA WJIM 3aKOHHOTO

BJIaJCjibla €ro MMyumeCTBa, IPU3HAHHOIO0 BCIICCTBCHHBIM J1OKA3aTCIIbCTBOM, 0e3



18
BCTYINHUBILETO B 3aKOHHYIO CHJTy MPUTOBOPA, KOTOPBIM pelIaeTcss BOMPOC 00 3TOM
MMYLIECTBE KaK BELIECTBEHHOM JOKAa3aTelIbCTBE, U — B Cllydae, KOrjaa CIop O
IIpaBE€ HA UMYILECTBO, SIBJISIOIIEECS BEIIECTBEHHBIM JT0KA3aTEIbCTBOM, MOJJIEHKHUT
Pa3pELICHNUIO B MOPSANKE I'PAXKIAHCKOIO CYIONPOU3BOJCTBA, — A0 BCTYIUIEHUS B
CUJIy COOTBETCTBYIOILIETO PEUICHUS Cya.

Mexay TeM OCHOpEHHBIE IOJOKEHHUS NOMAMYHKTA «B» IyHKTa 1 4YacTu
BTOpOil 1 yactu uerBepTor ctaThil 82 YIIK Poccuiickoit denepanuu BooOIIe HEe
MpEAHA3HAUYECHbl I PETrYJIMPOBAaHUS OTHOLIEHWW 10 ITOBOAY BEIIECTBEHHBIX
JIOKA3aTEIbCTB COOTBETCTBYIOLIErO BUAA C YYACTUEM MX 3aKOHHBIX BJIAJCNIBIEB, K
YUCITY KAaKOBBIX OTHOCUTCS M COOCTBEHHUK UMyIlecTBa. PerynupoBaHuto
OTHOILIEHUH C y4aCTUEM 3TUX CYOBEKTOB CHEIHUAIBHO MOCBALIEH MOAIYHKT «O»
nyHkra | gactu Bropou crateu 82 VYIIK Poccuiickon ®enepannu, COTIIaCHO
KOTOpPOMY TaKHE BELIECTBEHHBIE JOKA3aTEJIbCTBA BO3BPALLAIOTCS UX 3aKOHHOMY
BIIAJIETblly. B 3TOM e MNOANYyHKTE YKa3aHO NPEHSATCTBUE ISl BO3BpaLICHUS
MMYLIECTBA €r0 3aKOHHOMY BIJIAJIENIBIy O pa3pelIeHUs Jeja I0 CYLIECTBY, a
WMEHHO yIIepO Uil JOKa3bIBaHUS;, B TAKOM CJIy4ae, IO CMBICITY B3aUMOCBSI3aHHBIX
nonoxxeHnt crarbu 82 VYIIK Poccuiickoii @enepannu, COOTBETCTBYIOIIEE
BEILECTBEHHOE JI0KA3aTEIbCTBO XPAHUTCS B MECTE, YKa3aHHOM JIO3HABATEJIEM WJIU
cienoBaTesneM (MOAMYHKT «a» IMMyHKTa | 4acTu BTOpOW).

[IpaBriia moJIOXKEHNS NOAIYHKTA «B» IIYHKTa 1 4yacTh BTOpOM cTaThu 82
VIIK Poccuiickoint @enepanuy NpUMEHUTEIBHO K 3aKOHHOMY BJIAJIENIbIy HE MOTYT
paccMaTpuBaThCs Kak albTePHATUBHBIC MPUBEACHHBIM 3aKOHOIOIOXKEHHUSAM YKE B
CUJIy CaMOM HX JIOTMKH, TIOCKOJIBKY peajn3alus BEIIECTBEHHOTO J10KA3aTeJIbCTBA
JI0 pa3pelIeHs] YTOJIOBHOTO Jieda MO CYIIECTBY C elle Oobliel 04eBUAHOCTHIO
co3mact ymepd s J0Ka3bIBaHMSA, 4YeM JTO Oblio OBl MpU  mepenaue
COOTBETCTBYIOIIETO MMYILECTBA €0 3aKOHHOMY Biazenbly. Kpome Toro,
OCIIOPEHHOE HOPMATHBHOE IIOJIOKEHUE JIEUCTBYET HE TOJIBKO BO B3aMMOCBS3H C
npyrumu nosioxkenusiMu cratbu 82 YIIK Poccuiickoit @enepaiuu, HO U B CUCTEME
C HOpMaMH JPYroil OTpacieBOW MPUHAJICKHOCTH, HAIPABICHHBIMA HAa OXpaHy U

3allIUTY IIpaBa CO6CTB€HHOCTI/I, npexae BCECTO ¢ HOpMaMM KOHCTHUTYIIHOHHOI'O H
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IPaXAaHCKOTO MpaBa, Ha KOTOpble 000CHOBaHHO yka3an Koncrutyuuonusiii Cyn
Poccniickon @enepanuy B MOTUBUPOBOYHOU yacTh [locTaHOBIIEHMS.

CoOTBETCTBYIOLIME MPUHIMUIIBI KOHCTUTYILIMOHHOIO M I'PaKJAHCKOIO IpaBa
JEUCTBYIOT M IpU OCYILIECTBJICHUM YIOJIOBHOIO CYIONPOU3BOJACTBA, YTO
IIPUMEHUTEIIBHO K XPAaHEHUIO BELICCTBEHHBIX  J0KA3aTEIbCTB  HAIJIAIHO
MPOSIBJISIETCS] B KOHKPETHBIX MpaBUiiax yacTu nepBoi cratbu 82 YIIK Poccuiickoit
denepanuy, COIaCHO KOTOPOM MPH HAJW4YUMM CHOpa O IIpaBe Ha TakKoe
UMYLIECTBO,  MOMJIEXAILIEro  pa3pelleHUI0 B MOPSAAKE  T'PaKIaHCKOTO
CyZIOIPOM3BOJICTBA, HA [IO3HABATENA, CIENOBATENsd M CYIbK0 BO3JIAraceTcs
00s3aHHOCTh MO XPAHEHHIO BEIIECTBEHHOI'O JOKAa3aTeNbCTBA 10 BCTYIUICHUS
penieHus cyaa B 3aKOHHYIO crily. COOTBETCTBEHHO IPABHIIO O €r0 XpPaHEHUH 0
OKOHYATEIBHOTO pPa3pelleHus Jejla IO CYLIECTBY JOJDKHO JEUCTBOBATH MU [0
pa3pelIeHUss COOTBETCTBYIOLIETO CIOpa B paMKax CYyIAOIPOU3BOACTBA IO
YyrOJIOBHOMY JIelly, U TeM Oojee COONII0JIEHuE €ro 00s3aTesIbHO, KOrja IpaBo
3aKOHHOTO BJaJeliblla Ha HMMYIIECTBO BOOOIIE HE OCHapuBaeTci. OJTHUM He
UCKJIFOYAETCd  BO3MOXHOCTb  IIPUHYAMTEJIBHOTO  IPEKpallleHHs  I[pasa
COOCTBEHHHMKA WJIM WMHOTO 3aKOHHOI'O BJaJENiblla Ha TPOMO3JKOE HMYUIECTBO,
IIPU3HAHHOE BEUICCTBEHHBIM J0Ka3aTEIbCTBOM, HO TAKOE BO3MOXKHO JIMIIb Ha
OCHOBAaHUM BCTYIIMBLIETO B 3aKOHHYIO CHUJIy peIllIeHus cyna (MpuUroBopa WM
pEelIeHUs] N0 TPaXAAHCKOMY JIeNy), MPU3HABIIEr0 B CHIIy TpeOOBaHUU 3aKOHA
HEIPAaBOMEPHOCTh HAXOXKIEHUs Y COOTBETCTBYIOLIETO JIMIA JaHHOTO UMYILECTBA.
Tonn xe gmoruku npunepxkuBaercs Koncrurynnonsnsli Cyn Poccuiickon
Oenepaunu ¥ B JaHHOM [locTaHOBIICHUN.

CrnenoBaTesbHO, OCIIOPEHHOE HOPMATHMBHOE MOJIOXKEHHE MO OyKBaJbHOMY
CMBICITy B CHCTEME JIEUCTBYIOLIErO MPAaBOBOIO PETYJIMPOBAHUS HE MPEANOJIAraeT
BO3MOXKHOCTh JIMIIEHHUS] COOCTBEHHHMKA WJIM HMHOTO 3aKOHHOTO BIIAJEINblia €ro
UMyIIEecTBa 0e3 CyJeOHOro pemnieHus, MPUHATOro MO MpaBHJIaM YrOJOBHOTO HIIU
IPaKIAHCKOTO  CYAONPOM3BOJACTBA, B KOTOPOM OBl OTpaxalica pe3yibTaT

paspe€micHrs  COOTBCTCTBYHOHICTO CIIOpa C€ BbIBOAOM O HCIIPABOMCPHOCTU
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HAXOXJCHUS Yy  COOTBETCTBYIOLIETO  JIMIA  HMMYLIECTBA,  IMPHU3HAHHOTO
BEIIECTBEHHBIM JI0KA3aTEIbCTBOM.

N3 wmarepuanoB pnena ciueayer, uto mnpaBo 3asBurensi B.B.Kocteuiesa,
YYaCTBYIOIIETO B YIOJOBHOM J€Ji€ B KA4eCTBE TIPAXKIAHCKOTO HCTUA, KakK
COOCTBEHHHMKA BEPTOJIETa, IPU3HAHHOTO BEIIECTBEHHBIM JIOKA3aT€ICTBOM, HUKEM HE
OCIIapUBAJIOCh, OH HACTaWBAJl Ha MepeAade JAHHOIO MMYIIECTBA €My, COIallasich
IpU 3TOM M C BO3JOKEHHEM Ha ce0si 00sS3aHHOCTH MO ero xpaHeHuto. OIHAKO
Bonpeku OykBaibHOMY cMbiciy crathu 82 YIIK Poccuiickoit denepanyu, BKItoyas
€€ OCIIOPEHHBIE MOJIOKEHUS, HA OCHOBAHUY MTOCTAHOBJICHHUS CIEOBATENS BEPTOJIET
OBLT peaii30BaH TPETHUM JIUIlaM, YeM ObLIU rpy00 HapyIIEHbl KOHCTUTYIIMOHHBIE
npaBa rpaxkaanuHa B.B.KocteiieBa. [IpuHnMas Takoe penieHue, mpaBonpuMEHNUTEIb
MPUJIAJT B3aMMOCBSI3aHHBIM MOJIOKECHUSIM MOAMYHKTA «B» MyHKTa | 4acTu BTOpOU U
gyactu 4yetBepto cratbu 82 VYIIK Poccuiickoii ®enepanuu, KOTOPHIMU OH
PYKOBOJACTBOBAJICS, CMBICII, HE COOTBETCTBYIOLLMI UX COAEPKAHUIO.

B cuny cratem 74 @epepalbHOTO KOHCTUTYLUMOHHOTO 3akoHa «O
Koncturyumonnom Cyne Poccuiickoit ®enepaunmn» Konctutryuumonusii Cyn
Poccuiickoit ®epepauun TNPUHUMAET PEUNICHHE MO ANy, OICHMBasg Kak
OYKBaJIbHBIM CMBICIT PAaCCMATPUBAEMOTO aKTa, TaK U CMBICIH, MPUIABAEMbINH eMy
opUITMATBHBIM U WUHBIM TOJIKOBAHHEM WM CIIOKUBIICHCS MPaBONPUMEHUTEITHHOM
MPAKTUKOM, & TAK)KE UCXOJS U3 €r0 MECTa B CUCTEME MPABOBBIX AKTOB. [I0CKONIBKY
B NPABOIPUMEHUTEIIBHON ITPAKTUKE B3aWMMOCBSI3aHHBIM IOJIOKEHUSM MOAIYHKTA
«B» MyHKTa 1 4dactu BTOpod M yactu uyerBepTod crtatbu 82 YIIK Poccuiickoii
denepanii BONPEKH UX COAEPHKAHUIO C YUETOM MECTA B CUCTEME MPABOBBIX aKTOB
NpUJAETCA SIBHO HEKOHCTUTYUMOHHBIM  cmbici, KoHcturyunonusii Cyn
Poccuiickoit @enepanuu B cOOTBETCTBUU €O cTathsiMu 87 u 100 denepanbHOro
KOHCTUTYIIMOHHOTO  3akoHa «O  Konctutymmonnom Cyne  Poccuiickoit
denepanuu» BIpaBe ObUT MPU3HATH WX HE COOTBETCTBYOIMMMH KoHCTUTyHHH
Poccuiickoit  ®epepauun. OnHAaKO NOpU  3TOM € YUYETOM  HCKAKECHUA
MPABOIIPUMEHUTENBHON MPAKTUKOM BOJM 3aKoHOJATeNs (MPUMEHUTEIBHO K

06CTOHTCHBCTB&M, KOTOPBIC HCCIICAOBAIUCL IO JaHHOMY ,Z[GJ'IY) HE CJICO0BalIO
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JTUCKBaTU(UIIMPOBATh OCIOPEHHbIE HOPMATHUBHBIE ToJoXeHus. Mx cremoBano
Ipu3HaTh He cooTBeTcTBYOIMMH KoHcTuTynuu Poccuiickon denepannu s B
TOM Mepe, B KAKOM OHU IO CMBICIY, IIPUAABAEMOMY UM IPAaBOIPUMEHUTENBHOU
IPaKTUKOM, MO3BOJISIOT JIMIIATh COOCTBEHHUKA WJIM MHOTO 3aKOHHOI'O BIIAJIEbLIA
€ro MMYLIECTBA B BUJE IPEIAMETOB, KOTOPbIE B CHIIy I'POMO3JIKOCTH HJIM HHBIX
IIPUYHMH HE MOTYT KAaK BEUIECTBEHHOE JI0KA3aTEJIbCTBO XPAHUTHCS MIPU YTOJIOBHOM
nene, 0e3 BCTYNUBIIETO B 3aKOHHYIO CHIIy CyJIEOHOIO pelleHHs, IMPU3HABLIETO

HCIIPAaBOMCPHOCTD HAXOXKACHHUA 3TOT'O UMYIICCTBA Y COOTBCTCTBYIONICTO JIMIIA.



